UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

EDDI E S. ELLI S- BEY,
Petiti oner,
No. 4:07 CV 734 DDN

V.

TROY STEELE

N N e e e N N N

Respondent .

MEMORANDUM

This action is before the court upon the petition of Mssouri state
prisoner Eddie S. Ellis-Bey for a wit of habeas corpus pursuant to 28
US C 8§ 2254. (Doc. 1.) Petitioner Ellis-Bey has also noved for the
court to hold his petition in abeyance (Doc. 4), to amend his petition
(Doc. 7), for the appointnment of counsel (Doc. 9), to have the court
hold an evidentiary hearing (Doc. 21), and to voluntarily dismss the
action (Doc. 28). The parties have consented to the exercise of plenary
authority by the undersigned United States Magistrate Judge pursuant to
28 U.S.C. 8 636(c). (Doc. 12.)

For the reasons set forth below, the petition for a wit of habeas
corpus is denied.

. BACKGROUND
On June 5, 2003, petitioner Ellis-Bey pled guilty in the Grcuit

Court of St. Louis County, Mssouri, to second-degree murder and arned
crimnal action. (Doc. 15, Ex. A at 10.) Shortly after pleading
guilty, Ellis-Bey was sentenced to concurrent terns of |ife inprisonment
and three years inprisonnment. (1d. at 37.)

1. FEDERAL HABEAS PETI TI ON AND CONTEMPORANEQUS MOTI ONS
On April 16, 2007, petitioner comenced this federal habeas corpus

action by filing a petition that alleged the following clains that his
federal constitutional rights were violated by his convictions and
sent ences:

(1) Petitioner was denied due process of |law when the state
circuit judge accepted his guilty pleas while petitioner was



under the influence of nedications, thus rendering the pleas
i nvoluntary.

(2) Petitioner received constitutionally ineffective assistance
of counsel when his attorney failed to raise, in the notion
for post-conviction relief, the issue of petitioner's being
under the influence of nedication during his guilty pl ea.

(Doc. 1 at 5.)

Wth his habeas petition, Ellis-Bey filed a notion for the court
to hold this action in abeyance while he exhausts his state court
renmedi es on his two grounds for federal habeas relief. He argues that
his federal grounds are currently before the Mssouri courts and he
commenced the federal case to avoid the one-year federal statute of
limtations. (Doc. 4 at 1.)

On April 26, 2007 Ellis-Bey filed a notion for |eave to anend, so
that he can argue why his federal habeas petition should be considered
by this court. (Doc. 7.) Following the filing of this notion to anmend,
on Septenber 26, 2007, petitioner filed a traverse to the state's
response. This traverse contains his argunments for relief. (Doc. 22.)
Therefore, his motion for leave to anend wll be denied wthout
pr ej udi ce.

Inits response to the habeas petition, respondent argues that it
is unable to discern fromthe petition what Ellis-Bey's federal grounds
are and therefore addresses the grounds he alleged in his state habeas
corpus petitions and in his post-conviction relief appeal to the
M ssouri Suprene Court. Respondent identifies these grounds (identified
bel ow as "state court” grounds) as (1) the guilty plea was involuntary
because petitioner was under the influence of prescription drugs; (2)
the circuit court failed to order a presentence investigation that was
required by state law, and (3) defense counsel failed to advise
petitioner about the anpunt of tine he would have to serve before being
eligible for parole. (Doc. 14, at 1-2.)

Respondent argues that Ellis-Bey is not entitled to federal habeas
relief. Specifically, respondent argues that state court ground (1) is
subject to procedural default and is otherwise without nerit; state
court ground (2) is not cognizable in this action because it deals only
with state law, and state court ground (3) is without nerit.
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In his Septenber 26, 2007, traverse to the response, ElIlis-Bey
argues the merits of his federal habeas grounds. (Doc. 22.) Also on
Sept enber 26, 2007, petitioner filed a nmenorandumin which he argued his
state court grounds (1) and (2). (Doc. 23.)

[11. STATE COURT ACTI ONS
On Cctober 2, 2003, in the Crcuit Court of St. Louis County,
petitioner filed a pro se notion for post-conviction relief. He alleged

he received ineffective assistance of counsel because (1) his attorney
failed to object to the prosecutor's argunents, (2) his attorney failed
to evaluate or present a nental health defense, and (3) his attorney
failed to file any notions. Petitioner argued that the ineffective
assi stance of counsel resulted in a nore severe sentence than otherw se
woul d have occurred. (Doc. 15, Ex. A Case No. 03CC-4451 at 4.)

On June 23, 2004, petitioner filed an anended petition for post-
conviction relief in circuit court, seeking to vacate his sentence and
requesting an evidentiary hearing. In the anmended notion he all eged he
received constitutionally ineffective assi stance of counsel, because his
attorney failed to advise him that his guilty plea would result in
i nprisonment for 30 years of which he would have to serve 85 percent or
28 years, and that this length of sentence affected his parole
eligibility and the anmount of tinme he would have to serve for the arned
crimnal action. Petitioner alleged that, had he known these facts, he
woul d have not pled guilty, but would have gone to trial. (Ld., Ex.
B at 2-11.)

On June 28, 2005, the circuit court denied petitioner’s request for
post-conviction relief w thout holding an evidentiary hearing. 1In so
ruling, the court ruled that parole eligibility was a collateral
consequence of the plea and that petitioner's counsel did not render
i neffective assistance of counsel by failing to advise him about the
parole eligibility resulting fromthe plea. The court al so exam ned t he
record of the plea and determined that the petitioner's plea was
voluntary and knowing. (1d., Ex. A Case No. 03CC- 4451 at 22-29.)



On July 5, 2006, the Mssouri Court of Appeals affirnmed the circuit
court’s denial of post-conviction relief. (ld., Ex. E); Ellis v. State,
194 S.W3d 924, 925 (Mb. Ct. App. 2006) (per curiam.

Petitioner’s federal habeas petition asserts that an appeal is

pending wth the United States Suprenme Court, although there is no
indication in the habeas petition that petitioner had appealed to the
M ssouri Suprenme Court. (Doc. 1 at 2.) A search of the Westlaw,
Lexi sNexi s, and M ssouri Courts databases did not reveal any action by
the M ssouri Supreme Court in petitioner's case.

On Septenber 20, 2006, petitioner asserts that he filed a petition
for awit of habeas corpus inthe Crcuit Court of M ssissippi County.
The circuit court disnmi ssed the petition w thout prejudice on Novenber
1, 2006. On June 4, 2007, petitioner filed a petition for habeas cor pus
with the Mssouri Court of Appeals. The M ssouri Court of Appeals
denied the petition for a wit of habeas corpus. See Your M ssouri
Courts, http://ww. courts. np. gov/ casenet/ cases/ naneSear ch. do (last
visited March 20, 2008). A search of the Westlaw, LexisNexis, and
M ssouri Courts databases did not reveal any action by the M ssouri
Supreme Court. See ld.; Westlaw, http://ww. westlaw. com (|l ast visited
March 20, 2008); LexisNexis, https://ww.l exisnexus.com research (I ast
visited March 20, 2008).

V. FEDERAL HABEAS GROUNDS
Federal Ground 1: Involuntary Quilty Plea

In his federal habeas petition, Ellis-Bey alleges he was deni ed due
process of |aw when the state circuit judge accepted his guilty pleas
whil e petitioner was under the influence of nedications, thus rendering
the pleas involuntary.

Respondent argues that petitioner has not properly presented this
ground to the state courts. The court agrees. Petitioner did not
present this allegation of inconpetency during the plea proceedi ngs due
to medication to the Mssouri circuit court in his original or anended
motions for post-conviction relief. Instead, he argued that his
attorney did not properly advise himduring these proceedi ngs and t hat
this ineffective assistance of counsel rendered his pleas involuntary.
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The circuit court denied relief on these allegations as a matter of |aw
and ruled as a matter of fact that petitioner's plea was voluntary. The
M ssouri Court of Appeals affirmed the circuit court.

Respondent asserts that petitioner raised this first federal habeas
ground for relief in his state court petitions for habeas corpus relief.
Those courts that reviewed his petitions for habeas relief summarily
di sm ssed them ( See Doc. 21, Petitioner's Menorandum at 3-6.)

The court agrees with respondent that petitioner's use of the
M ssouri habeas corpus procedure was not the proper procedure for
petitioner to bring this ground for relief before the state courts;
rather, a notion for post-conviction relief is the exclusive procedure
for bringing such a claimin the state courts. See Mbo. S Q. R
24.035; 1 see also Charron v. Gammon, 69 F.3d 851, 857 (8th G r. 1995).
Therefore, with the strictly enforced limtations period for filing
nmotions for relief under Rule 24.035, petitioner has defaulted on his
avail abl e state court procedures for presenting federal ground 1 to the
state courts. Therefore, he is generally prohibited from presenting
Gound 1 in these federal habeas proceedings. Sweet v. Delo, 125 F. 3d
1144, 1149-1150 (8th GCir. 1997); Boyd v. G oose, 4 F.3d 669, 671 (8th
Cr. 1993).

Petitioner may avoid the procedural bar, if he can denonstrate
legally sufficient cause for the default and actual prejudice resulting
fromit, or if he can denonstrate that failure to review the clai mwoul d

result in a fundanmental mscarriage of justice. Colenman v. Thonpson,
501 U. S 722, 750 (1991). To establish sufficient cause for the
procedural default, petitioner mnust denonstrate that some objective
factor external to the defense inpeded his efforts to conply with a

state procedural requirenent. Id. at 750-52.

To denonstrate failure to review his grounds for relief would
result in a fundanmental m scarriage of justice, a petitioner may show
that he was actually innocent. Miurray v. Carrier, 477 U S. 478, 495-96

This rule provides that the rule is the exclusive procedure for
asserting clains that a conviction or sentence violates the Constitution
of the United States, including clainms of ineffective assistance of
counsel. Rule 24.035.
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(1986). A habeas petitioner asserting actual innocence to support his
all egations of constitutional error nust do so with new, reliable
evi dence. Schlup v. Delo, 513 U S 298, 324 (1995). Wt hout new
evi dence of innocence, even a neritorious constitutional claimis not

sufficient to allow a habeas court to reach the nerits of a procedurally
defaulted claim |Id. at 316.

In this case, petitioner argues that federal Gound 1 was not
presented to the circuit court in his notions for post-conviction relief
because of ineffective assistance of counsel. (See Doc. 21,
Petitioner's Menorandum at 4-5.) This is a legally insufficient cause
for the procedural default in the state court.

‘[Aljttorney error that results in a procedural default’ is
not cause unl ess t he attorney's per f or mance was
constitutionally deficient.” Arnstrong v. lowa, 418 F.3d

924, 927 (8th G r. 2005) (quoting Murray v. Carrier, 477 U. S
478, 488 (1986)). [Petitioner] Interiano cannot rely on the
i neffectiveness of his post-conviction counsel in failing to
raise in state court the clains he now seeks to assert
because “there is no Sixth Amendnent right to the effective
assi stance of post-conviction counsel.” Id. (construing
Col eman v. Thonpson, 501 U. S. 722, 752-54 (1991)).

Interiano v. Dormre, 471 F.3d 854, 856-57 (8th Cr. 2006).

Further, petitioner has not proffered to the court any new,
reliable evidence that he is actually innocent of the crinmes to which
he pled guilty. (See Doc. 21, Petitioner's Menorandum Doc. 22,
Petitioner's Traverse; Doc. 23, Petitioner's Menorandum)

Regar dl ess of whether petitioner has exhausted his federal clains,
this court may review them and dismss themif they are wi thout nerit.
28 U.S.C. 8 2254(b)(2). 1In this case, the undersigned has reviewed the
merits of the habeas petition.

A federal court’s review of a state court decision is limted to

situations when adjudication of the claim

(1) resulted in a decision that was contrary to, or invol ved
an unreasonabl e application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the United States;
or

(2) resulted in a decision that was based on an unreasonabl e
determ nation of the facts in Iight of the evidence presented
in the State court proceeding.
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28 U . S.C. 8§ 2254(d)(1)-(2). Section 2254 |imts the scope of federa
review as a neans of inplenenting Congress’s intent to expedite habeas
proceedings and to provide the appropriate deference to state court
determ nations. Nicklasson v. Roper, 491 F.3d 830, 833 (8th Cr. 2007),
petition for cert. filed, (Dec. 21, 2007) (No. 07-8434).

A state court decision is contrary to clearly established federa

law if it contradicts a Suprene Court decision on a question of |aw, or
if it contradicts a Supreme Court decision with a “materially
i ndi stingui shable” set of facts. Id. at 833-34 (citing Wllianms v.

Taylor, 529 U S. 362, 405 (2000)). “A state court decision involves an
unr easonabl e application of clearly established federal lawif, in the
federal court’s independent judgnment ‘the relevant state-court decision
[not only] applied clearly established federal |aw erroneously or

incorrectly[, but also did so] . . . wunreasonabl[y]."” ld. at 834
(quoting Wllianms, 529 U S. at 410-11). Under § 2254, federal courts
are to presune the state court factual findings are correct. 1d. The

petitioner bears the burden of rebutting that presunption by clear and
convincing evidence. 28 U . S.C. § 2254(e)(1); 1d.

Petitioner's federal Gound 1is without merit. Aguilty plea nust
be voluntary and knowing to conply with due process of |aw McCart hy
V. United States, 394 U S. 459, 466 (1969). A guilty plea cannot be
truly voluntary unless the defendant possesses an understandi ng of the

law and its relation to the facts. 1d. In support of his claimthat
he was inpaired, Ellis-Bey provides a list of the nedications he was
taking on the norning of his guilty plea. (Doc. 1 at 82.) He also
provi des copi es of his psychiatric exam nations, one of which di agnosed
himw th schi zophrenia and depression. ( ld. at 62-68.)

These evidentiary itens are insufficient torebut the state circuit
court’s findings as foll ows:

THE COURT: Court finds that the [petitioner's] plea of
guilty is nmade voluntarily and intelligently with a ful

understandi ng of the charges and the consequences of the
plea, with an understanding of his rights attending a jury
trial and the effect of a plea of guilty on those rights.
The Court also finds there is a factual basis for the plea.



The Court therefore accepts the defendant's plea of
guilty to the charge of murder in the second degree, class
A felony, and to the charge of arnmed crimnal action,
uncl assified felony, and finds the defendant guilty of those
charges beyond a reasonabl e doubt.

(See Doc. 15, Ex. A at 33.)

The record supports the circuit court's findings that the guilty
pl ea was knowi ng and voluntary. Before his guilty plea, the circuit
judge asked Ellis-Bey a nunber of questions relating to his conpetence
and understanding. On each occasion, Ellis-Bey responded that he was
cl ear - headed, understood the charges against him and was not i npair ed.
The circuit judge specifically asked petitioner about the effects of his
prescription medications. Ellis-Bey al so acknow edged di scussing the
charges with his | awer.

THE COURT: Are you under the influence of any drugs, al cohol,
or narcotics today?
THE DEFENDANT: No.

THE COURT: Al right. Are the conditions that you have and
the nedications that you' re taking, are either one of those
having any bad or negative effect on your ability to
appreciate or understand what it is that we're doing here
t oday?

THE DEFENDANT: No.

THE COURT: All right. |Is your mnd clear today?

THE DEFENDANT: Yeah

THE COURT: Ckay. M. Ellis, do you understand that as you
stand here today, you re charged with the offenses of mnurder
in the second degree, class A felony, and arned crim nal
action, unclassified felony? Do you understand that that’s
the charges we’'re here on today?

THE DEFENDANT: Yes.

THE COURT: Have you discussed these charges with [your
| awyer] ?

THE DEFENDANT: Yes.

THE COURT: Has the nature of these charges been explained to
you?

THE DEFENDANT: Yes.

(Doc. 15, Ex. A at 20-23.) The psychiatric exam nations that petitioner
has proffered to this court were all conducted after his guilty plea and
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make no mention of any events that occurred in court. (Doc. 1 at 62-
68.) The record shows that the circuit court's finding and concl usi on
wer e reasonabl e both factually and legally that petitioner's guilty plea
was voluntary and intelligently made.

The federal Ground 1 involuntary plea claimis w thout nerit.

Federal Gound 2: |Ineffective Assistance of Counse

In his second federal habeas ground, Ellis-Bey alleges he received
constitutionally ineffective assistance of counsel when his attorney
failed to raise, in the notion for post-conviction relief, the issue of
petitioner's being under the influence of the nedication during his
guilty plea

Gound 2 is not legally sufficient for federal habeas corpus
relief. As set forth above, there is no Sixth Arendment right to the
effective assistance of counsel in state «court post-conviction
proceedings. |Interiano, 471 F.3d at 856-57.

Nevert hel ess, a habeas petitioner nust satisfy two conditions to
prevail on an ineffective assistance of counsel claim Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984). First, a habeas petitioner nust

denmonstrate that counsel’s performance was deficient. Id. Second, a
habeas petitioner nmust denpnstrate that counsel’s deficient performance
prejudiced the defense. 1d. In this case, Ellis-Bey asserts that his
attorney “did knowingly and willing[ly] abandon[]” the issue of his
ability to wunderstand his guilty plea. (Doc. 1 at 81.) Thi s
abandonnent, petitioner clains, was a “highly prejudic[ial] act
before the [court].” (Ld. at 82.)

These assertions, wthout nore, fail to create a claim for
ineffective assistance of counsel. Petitioner never states how he was
prejudi ced by his counsel’s inadequate performance. |Indeed, it is hard

to imagine how failing to raise at trial or on appeal a neritless claim
coul d have had any effect on petitioner. As the transcript before the
circuit judge illustrates, Ellis-Bey was specifically asked if he was
under the influence of any substances - alcohol, narcotics, or
prescription drugs. He responded that he was not. He also responded
that he had discussed the charges and their nature with his |awer.
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Under the circunstances, Ellis-Bey cannot satisfy the first or second
prongs of the Strickland test. Any claimof ineffective assistance of
counsel would be neritless.

V. MOTION TO APPO NT COUNSEL
Petitioner’s entitlenment to the appoi ntnment of counsel depends on

several factors. These factors include the factual and | egal conplexity
of the case, and the ability of the indigent litigant to investigate and
present his claim Phillips v. Jasper County Jail, 437 F.3d 791, 794
(8th Cir. 2006); Mrris v. Dormire, 217 F.3d 556, 558-59 (8th Cr.
2000) .

After considering these factors and the record in this case, the

court concludes that the petitioner has clearly articulated his clains
and stated the facts in support of those clainms. The court believes
that the facts and | egal issues involved are not so conplicated that the
appoi ntnent of counsel is warranted. The notion to appoint counsel is
deni ed.

VI. MOTION FOR AN EVI DENTI ARY HEARI NG
On Septenber 26, 2007, Ellis-Bey nmoved the court to hold an
evidentiary hearing. Because the record establishes that petitioner's

clainms are neritless, an evidentiary hearing i s not necessary. Reynolds
v. Caspari, 974 F.2d 946, 948 (8th GCr. 1992). The nmotion for an
evidentiary hearing is deni ed.

Vil. MOTION TO DI SM SS W THOUT PREJUDI CE
An unsigned, typewitten notion to dismss the action wthout

prejudice has been filed purportedly by petitioner, Docunent 28.
Assum ng the notion was authored by petitioner Ellis-Bey, no reason for
the voluntary dismssal is presented to the court. Because petitioner
may run afoul of the one-year statute of limtations if the court were
to allow the voluntary dism ssal, the notion is denied. See Cross-Bey
v. Gammon, 322 F.3d 1012, 1015-16 (8th Cr. 2003).
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VI1l. CONCLUSION
For the reasons set forth above, the petition of Eddie S. Ellis-Bey

for a wit of habeas corpus is denied. The action is dismssed with
prejudice. An appropriate Order is issued herewth.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on March 20, 2008.
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